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Before EDWARDS, HENDERSON and RoGeRS, Circuit Judges.

Opinion for the court filed by Circuit Judge HENDERSON.

KAREN LECRAFT HENDERSON, Circuit Judge: The appdlants,
foreign corporations that purchased vitamin products outside of
the United States for digribution in foreign countries from the
aopdlee foreign manufacturers, brought this action asserting,
inter alia, price fixing in violaion of the Sherman Act, 15
U.S.C. 8§ 1.' Thedidtrict court dismissed the Sherman Act clam

This section provides in relevant part: “Every contract, combination
in the form of trust or otherwise, or conspiracy, in restraint of trade or
commerce among the severd States, or with foreign nations, is
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for lack of subject matter jurisdiction under the Foreign Trade
Antitrust  Improvements Act (FTAIA), which makes the
Sherman Act ingpplicable to conduct involving non-import
foreign trade or commerce with one exception: when “such
conduct has a direct, substantia, and reasonably foreseeable
effect” on domestic trade or commerce and “such effect gives
rise to a dam under [the Sherman Act].”> Empagran SA. v. F.
Hoffman-La Roche, Ltd., 2001 WL 761360, at 2 (2001). This
court in a divided opinion reversed the district court, reasoning
that “where the anticompetitive conduct has the requisite harm
on United States commerce, FTAIA permits suits by foreign

declared to beillegal.”

2The FTAIA providesin full:

Sections 1 to 7 of thistitle shall not apply to conduct involving trade
or commerce (other than import trade or import commerce) with
foreign nations unless--

(1) such conduct has a direct, substantial, and reasonably
foreseeable effect—

(A) on trade or commerce which is not trade or commerce with
foreign nations, or on import trade or import commerce with
foreign nations; or

(B) on export trade or export commerce with foreign nations, of
a person engaged in such trade or commerce in the United
States; and

(2) such effect gives rise to a clam under the provisions of
sections 1 to 7 of thistitle, other than this section.

If sections 1 to 7 of this title apply to such conduct only because
of the operation of paragraph (1)(B), then sections 1 to 7 of this
title shall apply to such conduct only for injury to export business
in the United States.

15U.SC. §6a
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plantiffs who are injured solely by that conduct’s effect on
foreign commerce.” Empagran SA. v. F. Hoffman-La Roche,
Ltd., 315 F.3d 338, 341 (D.C. Cir. 2003). The United States
Supreme Court granted certiorari and vacated this court’'s
decison concluding thet under the FTAIA the Sherman Act does
not agpply where “pricefixing conduct Sgnificantly and
adversdy affects both customers outsde the United States and
customers within the United States, but the adverse foreign
effect is independent of any adverse domedtic effect.”
F. Hoffman-La Roche, Ltd. v. Empagran SA., 124 S. Ct. 2359,
2366 (2004). The Supreme Court remanded to this court,
however, to assess the appellants  alternate theory for Sherman
Act liddlity, namdy, that “because vitamins are fungible and
reedily transportable, without an adverse domestic effect (i.e.,
higher prices in the United States), the sdlers could not have
mantained ther international pricefixing arangement and
respondents would not have suffered their foreign injury.” 124
S. Ct. at 23723 We rgect the appellants dternate theory and
conclude that we are without subject-matter jurisdiction under
the FTAIA.*

While the FTAIA excludes from the Sherman Act's reach
most anti-competitive conduct that causes only foreign injury,
it creates exceptions for conduct that “sgnificantly harms
imports, domestic commerce, or American exporters.”
Empagran, 124 S. Ct. at 2363. At issue is the “domegtic-injury

%The Supreme Court aso directed us as a threshold matter to
determine whether the appellants preserved their alternative theory for
appedl. 124 S. Ct. at 2372. In a decision issued November 2, 2004,
we concluded that they have. See SA. v. F. Hoffman-La Roche, Ltd.,
388 F.3d 337, 340-44 (D.C. Cir. 2004).

“In light of our decision on FTAIA subject matter jurisdiction, we
need not consider the appellees aternative argument that the
appellants lack standing.
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exception” of section 6a(2), which we conclude, as counsel for
the United States argued, applies in only limited circumstances.

The appellees suggest that the exception applies only to
injuries that arise in U.S. commerce, thus describing its reach by
the Stus of the transaction and resulting injuries rather than by
the dtus of the effects of the alegedly anti-competitive conduct
giving rise to the gppdlants’ cdams  This interpretation has no
support from the text of the statute, which expresdy covers
conduct invalving “trade or commerce with foreign nations” 15
U.S.C. 8 6a(1)(A). In addition, the legidative history makes
clear that the FTAIA’s “domestic effects’ requirement “does not
exclude dl persons injured abroad from recovering under the
antitrugt laws of the United States” H.R. Rep. No. 97-686, at
17a. The appdlants need only demondtrate therefore that the
U.S. effects of the appellees dlegedly anti-competitive conduct
“glaveriseto’ their daims,

During oral argument, counsdl for the United States identified
three decisons with factua scenarios that, in its view, satisfy
the narrow “domestic-injury exception”: Pfizer, Inc. v. Gov't of
India, 434 U.S. 308 (1978); Industria Sciliana Asfalti,
Bitumi,Sp.A. v. Exxon Research & Eng'g Co., 1977 WL 1353
(SD.N.Y. 1977); and Caribbean Broad. Sys. v. Cable &
Wireless PLC, 148 F.3d 1080 (D.C. Cir. 1998). Counsd
nonetheless argued, and we agree, that each of these cases is
diginguishable.  For example, in Pfizer, which involved a
conspiracy that operated both domedticdly and internationdly,
the Supreme Court hdd “only that a foreign nation otherwise
entitled to sue in our courts is entitled to sue for treble damages
under the antitrust laws to the same extent as any other
plantff,” 434 U.S. a 320, without addressng the requisite
causal rddionship between domedtic effect and foreign injury.
In Industria, the foreign injury was “inextricably bound up with
the domestic restraints of trade,” 1977 WL 1353, at * 11, because
a reciprocd tying agreement effected the excluson of the
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American rivd of one defendant, resulting in higher consumer
prices. Hndly, in Caribbean this court expressly found the
FTAIA permitted a Sherman Act dam that involved soldy
foreign injury. There the plaintiff broadcaster, Caribbean, which
operated an FM radio station based in the British Virgin Islands,
filed an antitrust action against a competing FM radio station
and its joint venturer, dleging that the defendants had violated
the Sherman Act by presarving the defendant Station’s radio
broadcast monopoly in the eastern Caribbean region through,
inter alia, misrepresentations to its advertisers regarding the
dation's broadcasting reach.  While the court expressy
addressed only how Caribbean’s dlegations satisfied subsection
1 of the FTAIA (finding the requisite effect of the defendants
conduct on domestic trade or commerce), it is clear from the
court’s opinion that Caribbean’s dlegations satisfied subsection
2 as wel. The domedtic effect the court found was that U.S.
advertisers pad the defendant dation excessive prices for
advertisng. It was this effect of the defendants monopolizing
conduct—forcing U.S. businesses to pay for advertisng on the
defendant dation—that caused Caribbean to lose revenue
because it was unable to sl advertisng to the same U.S.
businesses. See 148 F.3d at 1087.

The gppellants theory in anutshell isasfollows

Because the appellees product (vitamins) was fungible and
globdly marketed, they were adle to sustain super-competitive
prices abroad only by maintaining super-competitive prices in
the United States as wdl.> Otherwise, overseas purchasers
would have purchased bulk vitamins at lower prices either

5The appellants assert the appellees accomplished this equipoise
both by fixing a single global price for the vitamins and by creating
barriers to international vitamin commerce in the form of market
division agreements that prevented bulk vitamins from being traded
between North America and other regions.
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directly from U.S. sdlers or from arbitrageurs sdling vitamins
imported from the United States, thereby preventing the
appellees from Hling abroad at the inflated prices. Thus, the
super-comptitive pricing in the United States “gives rise to”
the foreign super-competitive prices from which the gppellants
daminjury.
See Appelants Br. at 15-21. The appdlants paint a plausble
scenario under which mantaning super-competitive prices in
the United States might well have been a “but-for” cause of the
gopellants  foreign injury. As the appdlants acknowledged at
oral agument, however, “but-for” causation between the
domestic effects and the foreign injury clam is smply not
auffident to bring anti-competitive conduct within the FTAIA
exception.  The datutory language—"“gives rise to’—indicates
a direct causal rdaionship, that is, proximate causation, and is
not sdisfied by the mere but-for “nexus’ the appellants
advanced in their brief. See Appdlants Br. a 22-23. This
interpretation of the statutory language accords with principles
of “precriptive comity”—*the respect sovereign nations afford
each other by limiting the reach of ther laws,” Hartford Fire
Ins. Co. v. California, 509 U.S. 764, 817 (1993) (Scdlia, J.,
dissenting)—which require that we “ordinarily construe]]
ambiguous datutes to avoid unreasonable interference with the
sovereign authority of other nations.” F. Hoffman-La Roche,
Ltd., 124 S. Ct. a 2366. To read the FTAIA broadly to permit
a more flexible, less direct standard than proximate cause would
open the door to just such interference with other nations
prerogative to safeguard thar own dtizens from  anti-
competitive activity within ther own borders. See id. at 2367
(“Why should American law supplant, for example, Canada's or
Great Britan's or Jgpan's own determination about how best to
protect Canadian or British or Japanese customers from
anticompetitive conduct engaged in [in] ggnificant pat by
Canadian or British or Japanese or other foreign companies?’).
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Applying the proximate cause standard, we conclude the
domedtic effects the appdlants cite did not give rise to ther
clamed injuries so as to hbring ther Sherman Act clam within
the FTAIA exception. While mantaning sSuper-competitive
prices in the United States may have facilitated the appellees
sheme to charge comparable prices abroad, this fact
demongtrates at most but-for causation. It does not establish, as
in the cases the United States cites, that the U.S. effects of the
appellees  conduct—i.e,, increased prices in the United
States—proximately caused the foreign appellants injuries. Nor
do the appdlants otherwise identify the kind of direct tie to U.S.
commerce found in the cited cases. Although the appdlants
ague that the vitamin market is a gnge, global market
facilitated by market divison agreements so that their injuries
arose from the higher prices charged by the globa conspiracy
(rather than from super-competitive prices in one particular
market), they still must satisfy the FTAIA’s requirement that the
U.S. effects of the conduct give rise to their claims. The but-for
causation the gppdlants proffer establishes only an indirect
connection between the U.S. prices and the prices they paid
when they purchased vitamins abroad. Cf. Shiado v. Bank
Austria AG, 378 F.3d 210, 213 (2d. Cir. 2004). Under the
appdlants theory, it was the foreign effects of price-fixing
outside of the United States that directly caused, or “g[ave rise
to,” thar losses when they purchased vitamins abroad at super-
competitive prices. That the appellees knew or could foresee the
effect of their dlegedly anti-compstitive activities in the United
States on the appellants’ injuries abroad or had as a purpose to
manipulate United States trade does not establish that “U.S.
effects’ proximatdy caused the appdlants harm. The foreign
injury caused by the appellees conduct, then, was not
“inextricably bound up with . . . domestic restraints of trade,” as
inIndustria and Caribbean Broadcasting. See Empagran, 124
S. Ct. at 2370. It was the foreign effects of price-fixing outside
of the United States that directly caused or “g[a]ve rise to” the
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gopellants  losses when they purchased vitamins abroad a
super-competitive prices.

For the foregoing reasons, the judgment of the district court is
affirmed.

So ordered.



